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Abstract

This article examines the interface between the right of private defense and firearms regulation in India.
It charts the structural evolution from colonial-era legal frameworks to modern legislative frameworks.
Specifically, it reviews the transition from the Indian Penal Code (IPC), 1860, to the newly enacted
Bharatiya Nyaya Sanhita (BNS), 2023. Concurrently, it evaluates the regulatory constraints imposed by
the Arms Act, 1959, and its strict amendments. Unlike jurisdictions that recognize broad gun-ownership
rights or "Stand Your Ground" mandates, India maintains a highly conditional, state-regulated paradigm.
Through an analysis of constitutional provisions, statutory codes, and landmark Supreme Court rulings,
this study evaluates the strict thresholds of proportionality, the absolute duty of retreat, and the narrow
pathways for legal firearm acquisition. The findings demonstrate that while Indian law provides robust
statutory immunity for defensive actions, the state intentionally limits the privatization of force by
maintaining a restrictive firearm licensing regime to protect public order.
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1. Introduction

The constitutional framework of any democratic nation is fundamentally tasked with balancing state
authority against individual liberties. Central to individual liberty is the right to life and personal security,
enshrined under Article 21 of the Constitution of India. However, this right does not exist in a vacuum.
While the state retains a primary monopoly on the legitimate use of force to preserve public order, the law
explicitly acknowledges that the state machinery cannot be present at every moment of imminent peril.
Consequently, the legal doctrine of the "right of private defense" serves as a statutory concession to human
nature, permitting citizens to repel unlawful aggression when state protection is unavailable.

In India, this right has historically been governed by Chapter IV of the Indian Penal Code (IPC), 1860. It
has transitioned into the Bharatiya Nyaya Sanhita (BNS), 2023, which came into full effect on July 1,
2024 (Singh, 2024). The BNS preserves the core substantive principles of private defense while
structurally modernizing India's criminal justice architecture (Nath, 2026).
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Crucially, the practical exercise of self-defense is deeply tied to the statutory availability of defensive
tools, most notably firearms. Unlike the United States, where the Second Amendment establishes a
constitutional right to bear arms (McWilliam, 2025), India treats firearm ownership as a highly restricted
privilege. This privilege is tightly controlled by the state under the Arms Act, 1959, and subsequent
legislative interventions, such as the Arms (Amendment) Act, 2019.

This research article provides a comprehensive legal analysis of self-defense doctrines and gun legislation
in India. It examines their statutory intersections, judicial interpretations, and systemic impacts on personal
security.

2. The Statutory Evolution of the Right of Private Defense

2.1 From the Indian Penal Code (IPC) to the Bharatiya Nyaya Sanhita (BNS)

The right of private defense in Indian criminal jurisprudence is an excusable and justifiable defense rather
than an absolute right (Module, 2024). Under the classical IPC framework, Sections 96 through 106
delineated the boundaries of this right. With the implementation of the Bharatiya Nyaya Sanhita (BNS),
2023, these provisions have been remapped into Sections 34 through 44 of the new code, maintaining
substantive continuity while integrating into a streamlined penal system (Hegde et al., 2024).

The statutory core remains fixed: nothing is an offense which is done in the exercise of the right of
private defense. The law divides this right into two primary categories:
1. Defense of the human body against any offense affecting the body.
2. Defense of property (whether movable or immovable) against theft, robbery, mischief, or criminal
trespass.
The following structural mapping illustrates the transition of these critical provisions between the two
codes:

Legal Doctrine / IpC BNS
Prfviso Section Section Statutory Scope and Thresholds
(1860) (2023)
. . G 1 declarati that act itted i
Private Defense 96 34(1) s
crimes.
. . Authori def f '
Right to Defend  Section Section b;ld ;)r;(z)esert Zsen\s:ell Zs thzniz d Oazg
Body & Property 97 34(2) Y/PTOper, Y
property of any other person.
Defense Against ' . Gra.nts the same 'right of .private defense
Section Section against acts committed by minors, or persons
Persons of Unsound . .
98 36 with unsoundness of mind or under

Mind . .
mtoxication.
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Legal Doctrine / IPC BNS
Prfviso Section Section Statutory Scope and Thresholds
(1860) (2023)
No right exists against acts of public servants
Absolute Statutory = Section Section acting in good faith; no right where recourse
Restrictions 99 37 to public authorities is available; strict
requirement for proportionality.
) Enumerates specific threats (e.g.,
When Right . . . .
; Section Section apprehension of death, grievous hurt, rape,
Extends to Causing : . . o
100 38 acid attack, kidnapping) where lethality is
Death (Body) .
legally justified.
When Ri.ght Section Section Enumerates property.-based th.reats (e.g.,
Extends to Causing 103 41 robbery, house-breaking by night, arson)
Death (Property) where deadly force can be applied.

2.2 The Judicial Foundations of Private Defense

The supreme Court of India has shaped the boundaries of private defense through clear judicial standards.
In the landmark case of State of Madhya Pradesh v. Kamee (2006), the apex court clarified that the right
of private defense is a defensive right, not a punitive or retributive one. It cannot be used as a pretext for
a regular fight or an act of revenge.

Furthermore, Indian jurisprudence does not require a citizen to behave like a coward when faced with
unlawful aggression. In Darshan Singh v. State of Punjab (2010), the Supreme Court laid down ten
foundational principles governing personal safety, declaring:

"A person who is apprehended with imminent danger of life or body is not required to modulate his defense
with mathematical precision. In the heat of the moment, a person cannot weigh the force of his blows in
golden scales."

However, this leniency is strictly bounded by three mandatory legal conditions that the courts assess:

1. Imminent Danger: The apprehension of danger must be real, immediate, and present. Speculative
or future threats do not justify a defensive strike.

2. The Recourse Principle: Under Section 37 of the BNS (formerly IPC Section 99), there is no
right of private defense if there is reasonable time to seek help from public authorities, such as the
police.

3. Proportionality: The defensive force used must not exceed what is necessary to repel the threat.
If an attacker is disarmed or incapacitated, any further force transitions from defense to aggression,
stripping away statutory immunity.
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3. Gun Legislation and the Firearms Regulatory Framework

3.1 Historical Context: The Colonial Genesis of Disarmament

To understand the strict nature of modern Indian gun legislation, one must examine its colonial origins.
Following the Indian Rebellion of 1857, the British Imperial Government sought to systematically disarm
the Indian population to prevent future organized insurgencies. This culminated in the Indian Arms Act,
1878.

The 1878 Act established a highly discriminatory regime: British administrative officials and favored
classes were permitted to carry weapons freely, while native Indians were required to undergo a cost-
prohibitive and discretionary licensing process. This statutory mechanism effectively criminalized
unauthorized firearm possession among the colonized population, decoupling personal defense from
weapon ownership.

3.2 The Post-Independence Legal Regime: The Arms Act, 1959

Following independence, the Indian Parliament sought to replace the colonial framework, leading to the
enactment of the Arms Act, 1959. The stated objective of the new Act was to lessen the unnecessary rigors
of the colonial law while ensuring that firearms could not be easily acquired by anti-social elements.
Despite this democratic framing, the operational reality of the Arms Act, 1959, remains one of the most
restrictive firearm control frameworks in the world (Roy, 2024).

The statutory schema classifies firearms into two broad categories under Sections 2(1)(h) and 2(1)(1):

e Prohibited Bore (PB): This category encompasses automatic and semi-automatic firearms, as well
as specific calibers traditionally reserved for the military and paramilitary forces (e.g., 9mm, .303,
7.62mm). Licenses for Prohibited Bore weapons are exceptionally rare and are issued almost
exclusively by the Ministry of Home Affairs (MHA) to individuals facing highly documented,
imminent security threats (such as high-ranking state officials or targets of organized terrorism).

e Non-Prohibited Bore (NPB): This category includes standard civilian calibers, such as .32
revolvers/pistols, .12 bore shotguns, and muzzle-loading rifles. Licenses for NPB weapons are
administered by local licensing authorities (District Magistrates or Police Commissioners), subject
to strict statutory verification.

3.3 The Arms (Amendment) Act, 2019: Tightening the Reins
In response to modern public safety challenges and weapons proliferation risks, the Government of India
enacted the Arms (Amendment) Act, 2019. This amendment introduced sweeping revisions to ownership
thresholds, penal provisions, and manufacturing regulations:
[Prior to 2019 Amendment] Allowed Possession: Max 3 Firearms per Licensee
V¥ (Legislative Retraction)
[Post 2019 Amendment] Allowed Possession: Max 2 Firearms per Licensee
\4
[Mandatory Enforcement] Surrender of 3rd weapon to state repositories/authorized dealers

AIJFR26036310 Volume 7, Issue 3 (May-June 2026) 4


http://www.aijfr.com/

Advanced International Journal for Research (AIJFR)
E-ISSN: 3048-7641 e Website: www.aijffr.com e Email: editor@aijfr.com

Beyond reducing the legal quota of firearms, the 2019 Amendment significantly heightened penal
consequences for firearm violations, reflecting standard international risk-management policies regarding
conventional arms control (Yazgi & Donati, 2021).

e Section 25(1AA): Manufacturing, selling, or transferring prohibited arms without authorization
now carries a minimum sentence of 14 years imprisonment, which can extend to life
imprisonment.

o Section 25(1B): Even the possession of illicit or unlicensed non-prohibited firearms carries a
mandatory minimum term of 7 years, emphasizing the state's intent to suppress illegal
manufacturing hubs (Katta factories) across regions like Uttar Pradesh and Bihar (Roy, 2024).

e Celebratory Firing: The amendment added an explicit provision penalizing "celebratory firing"
at weddings or public gatherings with a fine up to %1,00,000 and imprisonment up to two years,
addressing a systemic public safety hazard.

4. The Intersection of Gun Legislation and Self-Defense

The intersection between Indian gun legislation and the right of private defense reveals a deliberate tension
in public policy. While the criminal code grants citizens the statutory right to defend themselves, the
regulatory framework makes it exceptionally difficult to legally acquire the most effective tools for that
defense.

4.1 The Licensing Process: '""May Issue" vs. ""Shall Issue"

In global firearms jurisprudence, licensing regimes generally fall into two categories: "Shall Issue” (where
the state must grant a license if the applicant meets objective criteria) and "May Issue” (where the state
retains ultimate discretion to deny a license based on subjective evaluations of need). India operates under
a strict, highly bureaucratic ""May Issue' model.

Under Section 13 of the Arms Act, 1959, an applicant seeking an NPB license must undergo a rigorous
multi-tiered vetting process:
Step 1: Application Submission (Form A1) to the District Licensing Authority
\4
Step 2: Mandatory Police Vetting (Local Thana evaluates character, record, and domestic status)

v
Step 3: Criminal Intelligence Check (Verification against state/national crime databases)

v
Step 4: Threat Assessment & "Good Reason" Verification (Applicant must prove a specific threat)

\4
Step 5: Final Discretionary Review by the District Magistrate / Police Commissioner
The pivot point of this entire architecture is the assessment of ""Good Reason." Local licensing authorities
routinely deny applications if the applicant merely states a generic desire for "self-defense" without
showing an active, documented, and specific threat to their life.
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Furthermore, Section 14 of the Arms Act grants broad powers to the licensing authority to refuse a license
if they deem it necessary for public peace or public safety. While refusals can be challenged through
administrative appeals or a writ petition under Article 226 of the Constitution, Indian courts generally
defer to administrative discretion unless clear malice (mala fides) can be proven.

4.2 Legal Standards for Using a Firearm in Self-Defense
If a licensed firearm owner uses their weapon against an aggressor, they do not receive automatic
immunity. They are immediately subjected to intense judicial scrutiny under the provisions of the BNS.
The legal evaluation hinges on whether the deployment of the firearm met the specific thresholds of
Section 38 of the BNS (formerly IPC Section 100). The use of deadly force via a firearm is legally
sustainable only if the defensive act was a response to an attack that reasonably caused an apprehension
of:

e Death or grievous hurt,

e Rape or assault with intent to gratify unnatural lust,

e Kidnapping or abduction,

e Acid throwing or an attempt to throw acid.

If a licensed gun owner shoots an unarmed trespasser or an attacker who is retreating, the state will
prosecute the defender for culpable homicide or murder. The burden of proof shifts to the accused under
Section 105 of the Indian Evidence Act, 1872 (now consolidated within the Bharatiya Sakshya
Adhiniyam, 2023), requiring them to prove that their actions fell within the General Exception of private
defense (Nath, 2026).

5. Comparative and Empirical Perspectives
5.1 Comparing Global Jurisdictions
To understand the distinct nature of Indian policy, it is useful to contrast it with alternative international
frameworks:
[CIVILIAN FIREARM JURISPRUDENTIAL CONTINUUM]

US Model Indian Model UK / Japan Model
Constitutional Highly Restricted Near-Absolute
Right; "Shall State Privilege; Disarmament;
Issue"; Stand Conditional "May No Firearms for
Your Ground. Issue" Vetting. Personal Defense.

Unlike the US paradigm, which features minimal duty to retreat and widespread access to firearms (Gabor,
2016), India shares closer administrative similarities with the United Kingdom, where self-defense is
rarely accepted as a valid justification for acquiring a firearm.

However, India differs from total-disarmament regimes by maintaining a functional legal pathway for
citizens to own weapons for crop protection, sports, and documented personal protection needs,
recognizing its vast agrarian geography and diverse security challenges.
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5.2 Empirical Challenges: Medical and Security Realities

Public health data and internal security audits show that India's strict licensing approach keeps the rate of
gun-related homicides committed with /icensed weapons very low. However, the prevalence of unlicensed,
illicit firearms remains a major challenge.

A comprehensive task force report by the National Academy of Medical Sciences highlighted that the
clinical and economic burden of gunshot wounds in India comes overwhelmingly from illegal, country-
made firearms (Desi Katta) used in regional disputes or organized crime, rather than legally licensed
civilian arms (Roy, 2024).

This reveals a systemic policy mismatch: the administrative hurdles of the Arms Act fall heavily on law-
abiding citizens seeking protection, while doing little to prevent the circulation of black-market weapons
in criminal networks.

6. Conclusion

The intersection of self-defense laws and gun legislation in India reflects a carefully balanced legal
paradigm. Through the transition from the IPC to the Bharatiya Nyaya Sanhita, 2023, the Indian state has
preserved a robust right of private defense. This framework offers clear statutory protection to individuals
forced to use force to protect life or property from unlawful attacks.

Yet, this right is deliberately separated from an open entitlement to possess firearms. By maintaining a
strict "May Issue" licensing model under the Arms Act, 1959, and tightening possession limits through the
2019 Amendment, India's legislature has limited the privatization of force.

This dual approach ensures that while the law supports a citizen's right to stand their ground against
immediate danger, it keeps the tools of lethal force under tight state supervision. This structure balances
the demands of individual security against the broader goal of preserving public order.
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